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MAG LL, G rcuit Judge.

Gregory Lynn Bal anga was convicted in the district court?! by
a jury on tw counts of being a felon in possession of a firearm
and anmunition, in violation of 18 U S.C. 8§ 922(g)(1) (1994). On
appeal, Balanga argues that there was insufficient evidence to
convict himof being a felon in possession of a firearm that the
district court abused its discretion in using an Eighth Crcuit
Model Jury Instruction rather than the instruction submtted by

The Honorabl e Patrick A Conny, United States District Judge
for the District of North Dakot a.



Bal anga, and that the district court erred in enhancing his
sentence. We affirm

Balanga lived with his girlfriend, Lori Lindstrom in a snall
rental house at 311 North 19th Street in Bismarck, North Dakot a.
The house had a basenent which could only be accessed through a
root-cellar door outside of the house. The root-cellar doors |ed
to a short staircase, at the bottom of which was a second door that
opened on the basenent. This second door was padl ocked. The
basenent contai ned a washer and dryer, a desk used as a work bench,
and a tel ephone.

During the sumrer of 1995, Bal anga al |l egedly possessed a .25
cal i ber handgun and a sawed-off shotgun. On August 8, 1995,
Bal anga purportedly discharged one of the firearnms in his yard
during an argunent with a woman naned Kristie Sherman. On August
15, 1995, police placed Balanga in North Dakota state custody for
this alleged assault. Lindstrom Balanga's girlfriend, testified
that when police took Balanga into custody she renoved the .25
cal i ber handgun and sawed-off shotgun from Bal anga's car and pl aced
them in her own. Upon Bal anga's release from custody shortly
thereafter, Lindstromtestified that she gave the firearns back to
hi m

Sonetinme between Cctober 6 and 13, 1995, Bal anga's brother
Dennis asked Balanga if he could store sonme things in Balanga's
basenent . Dennis received a key to the basenent padlock from
ei ther Bal anga or Lindstrom Dennis then put a .22 caliber rifle
(whi ch had one round of ammunition in its clip) and a box of .38
caliber ammunition in Bal anga's basenent.
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On Cctober 13, 1995, police executed a search warrant on
Bal anga' s house. The police discovered the .22 caliber rifle and
.38 caliber ammunition stored in the basenent of Bal anga's house.
When infornmed about the discovery of the rifle and ammunition,
Bal anga al l egedly stated to the police that "I forgot the gun was
even there. It's not ny gun. Ilt's my . . . sister-in-law s,
DeAnna." Trial Tr. at 55. The police did not find either the .25
cal i ber handgun or the sawed-off shotgun.

Bal anga was charged on a four-count indictnment for being a
felon in possession of three firearns (a .25 caliber pistol, a
sawed-of f shotgun, and a .22 bolt-action rifle) and ammunition (a
single round of .22 caliber ammnition and a box of .38 caliber
ammunition), in violation of 18 U S C 8§ 922(9g)(1). The jury
acquitted Bal anga of possession of the sawed-off shotgun and was
unable to reach a verdict on the count of being in possession of
the .25 caliber handgun. The jury convicted Bal anga of being a
felon in possession of the .22 caliber rifle and the ammunition.

The district court sentenced Bal anga to 188 nonths in prison.
The court enhanced Bal anga's sentence based on his three prior
convictions in Colorado for second degree burglary, which the
district court counted as violent felonies. Balanga now appeal s
hi s conviction and sentence.
.

On appeal, Bal anga argues that there was insufficient evidence
to support his conviction for being in possession of the .22
caliber rifle and the ammunition found in his basenent. W nust
affirm a jury verdict if, taking all facts in the light nost
favorable to the verdict, a reasonable juror could have found the
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def endant guilty of the charged conduct beyond a reasonabl e doubt.
See United States v. Matra, 841 F.2d 837, 840 (8th Cr. 1988).

Bal anga bases his insufficiency argunent on his assertion that
he did not possess a key to his basenent door's padlock while
Dennis stored a rifle and amunition in Balanga's basenent.
Because he did not have a key to the basenment, Bal anga argues, he
did not have access to the .22 caliber rifle and the ammnition and
therefore did not possess them? W disagree.

To convict Balanga of being a felon in possession of a
firearm the governnment had the burden of proving beyond a
reasonabl e doubt that he "'exerci sed ownership, dom nion or control
over the firearms or domnion over the premses'" where the
firearns were stored. United States v. Mabry, 3 F.3d 244, 247 (8th
Cr. 1993) (quoting United States v. DePugh, 993 F.2d 1362, 1364
(8th Cir. 1993)) (enphasis added by Mabry). "In the absence of
evidence refuting the normal inference of dom nion, showi ng that a

firearm was discovered at the defendant's residence suffices to
prove constructive possession.” Mibry, 3 F.3d at 247 (rejecting
argunent that defendant did not possess shotguns stored in his hone
because they were in a room accessible only through his nother's
| ocked bedroom.

In this case the jury could have reasonably concluded that
Bal anga failed to refute the normal inference of dom nion over his
own hone. Wiile there was sonme testinony at trial to support
Bal anga' s assertion that he did not have a key to his own basenent

2Bal anga does not chall enge that he knew of the .22 caliber
rifle and the amunition that was stored in his basenent. See
Reply Br. at 2 n.1 (acknow edgi ng that evidence “precludes himfrom
effectively arguing for a reversal due to insufficient evidence of
know edge”) .
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during the period in question, there was al so evidence that Bal anga
in fact retained a key. See Trial Tr. at 122-23 (Lindstrom
testinony).® Wen presented with such conflicting testinmony, "[i]t
is the jury's duty, not ours, to review the credibility of these
W tnesses and to weigh their testinony." United States v. Logan,
49 F.3d 352, 360 (8th Gr. 1995). Even without this conflicting
testinmony, the jury could have reasonably rejected as incredible

the testinony that Balanga |ocked hinself away from his own
basement. See Mem & Order, reprinted in Appellant's Add. at 3
("The evidence regarding the key or keys was a bit incredible. The

jury may well have determined that no one voluntarily | ocks
t hensel ves away from their washer and dryer and clean and soiled
| aundry for an indeterm nate period.").*

L1l

Bal anga next argues that the district court erred in relying
on an Eighth Crcuit Mdel Jury Instruction on the neaning of
"possession” in the context of 18 U S.C. 8§ 922(g)(1) rather than

At a state proceeding, Lindstromhad testified that Bal anga
had no key to the basenent when it contained the .22 rifle, but at
Bal anga's federal trial Lindstromindicated that she had |ied at
the state proceeding at Balanga's request. See Trial Tr. at 105-
06. Lindstromtestified at trial that Bal anga m ght have retained
a key during the period in question. See id. at 122-23.

“Bal anga has not explained why his alleged |ack of a key to
hi s basenent door's padl ock woul d have prevented hi mfrom accessing
hi s basenent. Bal anga has not suggested that he could not have
retrieved a key that was on | oan, nor that the padl ock coul d not
have been disabled by a |ocksmth. | ndeed, Bal anga, a thrice-
convicted burglar, was apparently sonewhat adept at cutting
padl ocks off of doors hinself. See Presentence Investigation
Report (PSR) at T 22 (explaining that Balanga's acconplice in a
burglary "advised authorities Balanga would cut off the padl ock
securing the unit and install his own padl ock. He woul d then
return at a nore convenient tine to open the unit and renove the
mer chandi se. ").
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accepting Bal anga's proposed jury instruction. "Wen reviewng a
challenge to the jury instructions, we recognize that the district
court has wide discretion in formulating the instructions and wl|
affirmif the entire charge to the jury, when read as a whole,
fairly and adequately contains the |aw applicable to the case.™
United States v. Casas, 999 F.2d 1225, 1230 (8th G r. 1993).

During trial, Balanga requested a jury instruction which read:

Possession: Key to padl ock You have been instructed that
possessi on neans "domnion and control." |In determ ning
whet her Greg Bal anga had "dom ni on and control" over the
Mossberg .22 caliber rifle identified in Count Three and
the anmunition listed in Count Four which were found in
the | ocked basenent of 311 North 19th Street, you nust
det erm ne whet her he had "dom ni on and control™ over the
key to the | ocked door. |If he did not have "dom ni on and
control"” over the key to the | ocked door, he cannot have
had dom nion and control over the Mssberg .22 cali ber
rifle identified in Count Three and the ammunition in
Count Four. United States v. Wight, 24 F.3d 732 (5th
Cr. 1994); United States v. Eldridge, 984 F.2d 943 (8th
Cr. 1993).

Reprinted in Appellant's Br. at 23. Rejecting the requested
instruction, the district court issued Eighth Crcuit Mdel Jury
I nstruction Nunber 8.02 (1996), which provides, in part:

A person who know ngly has direct physical control over
athing, at a given tinme, is then in actual possession of
it.

A person who, although not in actual possession, has
both the power and the intention at a given tine to
exercise domnion or control over a thing, either
directly or through another person or persons, is then in
constructive possession of it.

Reprinted in Appellee's Br. at 20.
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The district court did not abuse its discretion in rejecting
Bal anga' s proposed jury instruction. W have recently held that a
jury instruction patterned after Mddel Jury Instruction Nunber 8.02
"accurately stated the legal definitions of the various types of
possession, including constructive possession.” United States v.
Smth, 104 F.3d 145, 148 (8th Cr. 1997). By contrast, Bal anga's
requested jury instruction inproperly assuned that Balanga's

i mredi ate possession of a key was necessary for him to have
dom nion over the firearm in his basenent. As our decision in
Mabry makes cl ear, such domnion may be inferred, and possessi on of
a key did not have to be proven. See Mabry, 3 F.3d at 247.

| V.

Bal anga finally argues that, because the district court failed
to examne the factual circunstances underlying Balanga' s three
previous convictions in Colorado for second degree burglary, the
district court erred in enhancing Bal anga's sentence pursuant to 18
US C 8 924(e)(1) (1994). Because Balanga failed to raise this
argunent in the district court, we review this argunent only for
plain error resulting in a mscarriage of justice.® See United
States v. Petty, 1 F.3d 695, 697 (8th Cr. 1993).

Bal anga not only failed to raise this issue in the district
court, but Balanga's counsel strenuously argued against the
district court addressing the factual circunstances of Bal anga's
previ ous convictions. See Sentencing Tr. at 15 ("[Y]ou're [the
district court] not supposed to get involved in a factfinding
decision. You're supposed to | ook at the elenents of burglary.");
18 ("I think that, yes, Taylor [United States v. Taylor, 495 U S
575 (1990)] says look at the elenents of burglary. It says that,
yes, and | say don't go on--you don't have to engage in factfinding
for this, but ook at the schene in Col orado, | ook at how Col orado
has chosen to deal with this crinme, and take it fromthere."). The
district court accordingly declined to make any specific findings
of fact regarding the circunstances of Balanga's previous
convi ctions.
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Under 18 U.S.C. §8 924(e)(1), a person previously convicted of
three violent felonies shall receive a mninumfifteen-year penalty
upon conviction of being a felon in possession of a firearm Under
18 U.S.C. 8§ 924(e)(2)(B)(ii) (1994), "burglary"” is specifically
i ncluded as a violent felony. An "obj ecting defendant bears the
burden of proving that a prior conviction is not a violent felony

as defined in 8 924(e)(2)." Wodall v. United States, 72
F.3d 77, 80 n.1 (8th Cr. 1995). Because Bal anga had previously
been convicted on three occasions of second degree burglary of

storage units in Colorado, the district court determ ned that
8§ 924(e)'s fifteen-year mninmum sentence applied, and sentenced
Bal anga accordingly.

In Taylor v. United States, 495 U S. 575 (1990), the Suprene
Court analyzed the term "burglary” as it is used in 18 US. C
8 924(e)(2)(B)(ii). The Court held that

a person has been convicted of burglary for purposes of
a 8 924(e) enhancenent if he is convicted of any
crime,regardless of its exact definition or |abel, having
the basic elements of unlawful or unprivileged entry
into, or remaining in, a building or structure, wth
intent to commt a crine.

Taylor, 495 U S. at 599. Were a state's burglary statute
penal i zes conduct which does not fall into this generic definition,
a sentencing court should examne whether, in the specific
circunstances of a defendant's previous conviction for burglary,
"the charging paper and jury instructions actually required the
jury to find all the elements of generic burglary in order to
convict the defendant."” [d. at 602.

Col orado' s second degree burglary statute provides that:



A person commts second degree burglary, if he know ngly
breaks an entrance into, or enters, or remains unlawfully
in a building or occupied structure with intent to conmt
therein a crinme against a person or property.

Colo. Rev. Stat. 8§ 18-4-203(1). Because this provision penalizes
one who "know ngly breaks an entrance into" a building, id., and is
t herefore broader than the generic definition of burglary offered
by the Court in Taylor, Balanga contends that the district court
shoul d have exam ned the facts presented in his charging papers to
ensure that he had not been convicted for nerely breaking an
entrance into the storage units that he burglarized.?®

Assum ng that the Colorado statute is broader than generic
burglary and that the district court erred in not examning
Bal anga' s Col orado chargi ng papers, Balanga still has the burden of
denonstrating that a mscarriage of justice wll occur if this
hypot hetical error is not corrected. See Petty, 1 F.3d at 697. In
this case, a mscarriage of justice would occur only if Bal anga's
sentence had been enhanced for a conviction for nerely breaking an
entrance into--and not actually entering--the Colorado storage
units.

Bal anga has not presented any evidence, nor has he even
alleged, that his prior convictions for second degree burglary
resulted fromnerely breaking an entrance into the storage units in
Col orado. In the Presentence Investigation Report (PSR), the

The governnment conceded at oral argunent that Colorado's
second degree burglary statute is actually broader than generic
burglary. Wile we question whether this is an accurate eval uation
of Colorado law, see Armntrout v. People, 864 P.2d 576, 579 (Col o.
1993) ("second degree burglary require[s] the unlawful entry into
a 'building or occupied structure'"” (citing Colo. Rev. Stat. § 18-
4-203(1))), this is not an issue that we need reach on review for
plain error.
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United States probation officer reported that, for each of
Bal anga's previous burglaries, itenms had been stolen from the
storage units. See PSR at 99 20-22 (describing June 24, 1987
conviction for second degree burglary in Denver County District
Court in Denver, Colorado), 1Y 23-24 (describing My 26, 1987
conviction for second degree burglary in Jefferson County District
Court in Colden, Colorado), 1Y 24-27 (describing October 1, 1987
conviction for second degree burglary in Adanms County District
Court in Brighton, Colorado, and related conviction on March 25,
1987 for theft of property in Adanms County Court in Brighton,
Colorado). Facts recited in a PSR although hearsay, nmay be relied
upon by a court unless they are in dispute. <. United States v.
Beatty, 9 F.3d 686, 690 (8th Gr. 1993); see also Wodall, 72 F. 3d
at 80 ("Generally, the governnent establishes prior violent
felonies warranting a 8 924(e) (1) enhancenent by submtting the PSR

listing defendant's prior convictions. bjections to a PSR nust be
made prior to the sentencing hearing, and the probation officer may
t hen conduct a further investigation and revise the PSR  Because
t he PSR when chal | enged is not evidence, the governnment al so has an
opportunity at the sentencing hearing to introduce additional
evi dence regarding the disputed facts.") (quotations, citations,
alterations, and note omtted).’

"While raising a variety of challenges to other factual
statenments in his PSR, see PSR Add. at 1-5, Balanga has not
challenged the PSR s descriptions of his Colorado burglary
convictions. See id. By failing to nake an objection, Bal anga
deprived the prosecutor of an opportunity to submt evidence
supporting the PSR s statenents to the sentencing court. See
Woodall v. United States, 72 F.3d 77, 80 (8th Cr. 1995) ("To
establish that [the defendant's prior] burglary convictions were
violent felonies under Taylor, the sentencing court needed to
determine either that the applicable [state] statutes, or the
indictments or jury instructions in [the defendant's] cases,

reveal ed 'genericl bur gl ari es. The PSR did not contain that

information. |If [the def endant ' s] counsel had tinely objected on
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Bal anga has failed to show that any m scarriage of justice has
occurred. The description of Balanga's prior convictions contained
in the PSR denonstrates that he did nore than nerely break an
entrance into storage units; rather, to obtain stolen itens it was
necessary for him to enter the burglarized storage wunits.
Bal anga's prior convictions for second degree burglary are
therefore consistent with convictions for generic burglary under
Taylor, and the enhancenment of his sentence under 18 U S. C
§ 924(e)(1) was proper.

Accordingly, we affirmthe district court.

A true copy.

Att est:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

that ground, the probation officer or the governnment could have
supplied the mssing information prior to or at the sentencing
hearing.").

Wi | e not chall enging the PSR s description of his previous
convictions for second degree burglary in Col orado, Balanga did
file an objection to the PSR insisting that he is actually innocent
of the burglary convictions. See Statenent of Gegory Bal anga
(July 15, 1996) (stating that Bal anga had purchased a U Haul | oad
of stolen itens from Frank Hernandez wi thout knowi ng that they were
stolen and sold them at a flea market). Bal anga stipul ated at
trial that he had, in fact, been convicted of second degree
burglary three tinmes in Colorado state courts, see Trial Tr. at 66,
and conceded at oral argunent that two of these convictions were
pursuant to guilty pleas. Balanga does not suggest that his prior
convi ctions have been overturned or in any way invalidated, and we
do not construe Balanga's efforts to avoid responsibility for his
past convictions as a specific challenge to the PSR s descriptions
of those past convictions.
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